TENTATIVE AGENDA AND MINIBOOK
STATE AIR POLLUTION CONTROL BOARD MEETING
THURSDAY, OCTOBER 23, 2008
House Room C
General Assembly Building
9" & Broad Streets
Richmond, Virginia

Convene — 9:30 a.m.

TAB
I Minutes (Nov. 30, 2007; Jan. 25, Mar. 20, June 24-25 and July 30, 2008) A
I. Final Regulations
Major New Source Review (A08) — Exempt Sabasteanski B
Volatile Organic Compound Definition (HO7) — Fast-Track Sabadtean€
Transportation Conformity (BO7) — Exempt Major D
Motor Vehicle Emissions in Northern Virginia Area (MM) — Exempt jdda E
NOx SIP Call Budget (K08) — Exempt Major F
Minor New Source Review Program (JO8) — Exempt Mann G
Permit Actions before the Board (G08) — Exempt Mann H
1. Proposed Regulations
Consumer and Commercial Products (D06) Graham I
V. High Priority Violators Report Davenport
V. Public Forum
VI. Other Business
Ozone Non-Attainment Report Ballou
Air Pollution Control District/Committee — City of Alexandria Dabw

Mercury Study Report
Future Meetings (December 15-16, 2008)

ADJOURN

NOTE: The Board reserves the right to revise this agenda without notice uoleibited by law.
Revisions to the agenda include, but are not limited to, scheduling changes, additieletians.
Questions on the latest status of the agenda should be directed to Cindy M. B&0wi 698-4378.
PUBLIC COMMENTS AT STATE AIR POLLUTION CONTROL BOARIMEETINGS: The Board
encourages public participation in the performance of its duties and responsifilitignis end, the
Board has adopted public participation procedures for regulatory action and fdecesens. These
procedures establish the times for the public to provide appropriate comment to théoBtaeir
consideration.

For REGULATORY ACTIONS (adoption, amendment or repeal of requlatipublic participation is
governed by the Administrative Process Act and the Board's Public PaiticiGatidelines. Public
comment is accepted during the Notice of Intended Regulatory Action phase (middaday
comment period and one public meeting) and during the Notice of Public Comment Period on
Proposed Regulatory Action (minimum 60-day comment period and one public hearingg. doti
these comment periods is announced in the Virginia Register and by mail to thos®egulatory
Development Mailing List. The comments received during the announced public comnieid pee
summarized for the Board and considered by the Board when making a decision oual#teryeg
action.

For CASE DECISIONS (issuance and amendment of perrthiesBoard adopts public participation
procedures in the individual regulations which establish the permit programs. As d gdegpablic




comment is accepted on a draft permit for a period of 30 days. If a publinghesahield, there is
usually a 45-day comment period and one public hearing.

In light of these established procedures, the Board accepts public comment atorggtions and
case decisions, as well as general comments, at Board meetingsrdaace with the following:
REGULATORY ACTIONS: Comments on regulatory actions are allowed onlywhee staff initially
presents a regulatory action to the Board for final adoption. At that time, thesap&ho
participated in the prior proceeding on the proposal (i.e., those who commented at thieqaulsigs or
commented during the public comment period) are allowed up to 3 minutes to respond to theysummar
of the comments presented to the Board. Adoption of an emergency regulation isddptain for
the purposes of this policy. Persons are allowed up to 3 minutes to address the Boardhengerecyg
regulation under consideration.

CASE DECISIONS: Comments on pending case decisions at Board meetingsegteconly when
the staff initially presents the pending case decision to the Board foatitiah. At that time the
Board will allow up to 5 minutes for the applicant/owner to make his complete ptesewotathe
pending decision, unless the applicant/owner objects to specific conditions of thiis |petinat case,
the applicant/owner will be allowed up to 15 minutes to make his complete presentagddoard
will then allow others who commented during the prior proceeding (i.e., those winoecded at the
public hearing or during the public comment period) up to 3 minutes to exercise thieio nigspond
to the summary of the prior proceeding presented to the Board. No public comment id alovese
decisions when a FORMAL HEARING is being held.

POOLING MINUTES: Those persons who commented during the public hearing or parbhcent
period and attend the Board meeting may pool their minutes to allow for a siesgafation to the
Board that does not exceed the time limitation of 3 minutes times the number of persions
minutes or 15 minutes, whichever is less.

NEW INFORMATION will not be accepted at the meeting. The Board ezxmechments and
information on a regulatory action or pending case decision to be submitted durestgthleshed
public comment periods. However, the Board recognizes that in rare instancedanevation may
become available after the close of the public comment period. To provide for catisidef and
ensure the appropriate review of this new information, persons who participatedtdampigr public
comment period shall submit the new information to the Department of Environmentdy Qual
(Department) staff contact listed below at least 10 days prior to the Bagting. The Board's
decision will be based on the Department-developed official file and discusstbesBmard meeting.
For a regulatory action should the Board or Department decide that the new tidonwes not
reasonably available during the prior public comment period, is significant ta#rd'8 decision and
should be included in the official file, an additional public comment period may be announbed by t
Department in order for all interested persons to have an opportunity to participate

PUBLIC FORUM: The Board schedules a public forum at each regular méefmgvide an
opportunity for citizens to address the Board on matters other than pending rggalztons or
pending case decisions. Anyone wishing to speak to the Board during this time stmaltkitheir
desire on the sign-in cards/sheet and limit their presentation to not exceed&minut

The Board reserves the right to alter the time limitations set forth ipahcy without notice and to
ensure comments presented at the meeting conform to this policy.

Department of Environmental Quality Staff Conta€indy M. Berndt, Director, Regulatory Affairs,
Department of Environmental Quality, 629 East Main Street, P.O. Box 1105, Richmond,aVirgini
23218, phone (804) 698-4378; fax (804) 698-4346; e-maiberndt@deq.virginia.gov

Major New Source Review (Rev. A08) - Request for Board Action: On November 29, 2005, EPA
promulgated its final rule for the Phase Il implementation of the 8-hour ozomasdy70 FR 71612).
Among other sections, the rule affects the prevention of significant detemo(B$D) new source
review (NSR) regulations of 40 CFR 51.165 and 40 CFR 51.166 by revising the definitiongasf “ma
modification,” “major stationary source,” “regulated NSR pollutant” andrificant,” and the list of


mailto:cmberndt@deq.virginia.gov

exempted facilities, to specify that nitrogen oxides {IN&e a precursor of ozone in addition to
volatile organic compounds (VOCS). In Virginia, where the state is aderingthe NSR program
under an approved SIP, the state must adopt and submit revisions to the SIP to retlext the r
revisions. The revised SIP should be the same as or equivalent to the revised fegienal. pThe
department is requesting approval of draft fingutation amendments that meet federal statutory and
regulatory requirements. Approval of the amendsheiiit ensure that the Commonwealth will be able to
meet its obligations under the federal Clean Ait. Ac

Because the state regulations are necessary to meet the requiremenfsdefr#h€lean Air Act and
do not differ materially from the pertinent U.S. Environmental Protection Aggfes) regulations,
the state regulations are exempt from all state public participation negute under the provisions of
§ 2.2-4006 A 4 c of the Administrative Process Act. However, notice of the regulatioroaduopst

be forwarded to the Registrar for publication in the Virginia Register 30 daydptiue effective

date. Also, the Registrar must agree that the regulations are not ryatiffelent from the federal
version and are, therefore, exempt from the state public participation requiramemsist notify the
agency accordingly. This notification and the notice of adoption will be published inrthieid/
Register subsequently.

Below is a brief summary of the draft final regulation.

1. The definition of “major modification” has been modified to indicate that any signtfemissions
increase from any emissions units or net emissions increase at a at&olasy source that is
significant for NQ in addition to VOCs is considered significant for ozone. [9 VAC 5-80-1615 C,
page 13]

2. The definition of “major stationary source” has been modified to indicate thabastajonary
source that is significant for VOCs or N@ considered significant for ozone. [9 VAC 5-80-1615 C,
page 16]

3. The definition of “regulated NSR pollutant” has been modified to include &¢Gn example of a
precursor of ozone in addition to VOCs. [9 VAC 5-80-1615 C, page 22]

4. The definition of “significant” has been modified to include a significant eomssate of NQ in
addition to VOCs for ozone. [9 VAC 5-80-1615 C, page 24]

5. The list of air quality impacts has been modified to include 100 tons per year or iN@g iof
addition to VOCs as a potential trigger for performing an ambient impagtsanal9 VAC 5-80-1695
E 1, page 28]

Definition of Volatile Organic Compound (9VAC5-10, General Definitions, Rev. H07) - Request

to Publish Proposal for Public Comment and Usethe Fast Track Process:On January 18, 2007 (72
FR 2193), EPA revised the definition of VOC in 40 CFR 51.100 to exclude a compound known as
(1)1,1,1,2,2,3,4,5,5,5-decafluoro-3-methoxy-4-trifluoromethyl-pentane (HFE-7300) frorafthiéicah

of VOC. This exclusion is accomplished by adding the substance to a list of subsit@incensidered
to be a VOC. This change to the exemption list became effective on January 18, 2007.

In order to maintain consistency with the federal requirements for reduci@g ¥@d therefore ozone,
Virginia's definition of VOC must be consistent with EPA's definition.

The department is requesting approval of a proposal for public comment that meetksiadutory
and regulatory requirements. Approval of the proposal will ensure that the Comntanwitdle
able to meet its obligations under the federal Clean Air Act.



The department did not issue a notice of intended regulatory action nor conductamtespublic
participation activities because we are requesting that the board adopt titkrents as final
regulations provided they complete the fast-track rulemaking process adegpraovihe Code of
Virginia. Under the provisions of §2.2-4012.1 of the Administrative Process Act, agenay use

the fast-track rulemaking process for regulations that are expected to loatnoversial. The reasons
for using the fast-track rulemaking process may be found in the agency backgoountedt.

Under the fast-track process, the proposal will still be subject to a 30-day parbheent period. If an
objection to the use of the fast-track process is received within the 30-dayqmubfitent period from
10 or more persons, any member of the applicable standing committee of either tbasBeaferal
Assembly or of the Joint Commission on Administrative Rules, the Departme() file notice of

the objection with the Registrar of Regulations for publication in the Virgiagd®Rer and (ii) proceed
with the normal promulgation process with the initial publication of the fast-trgckatéon serving as
the Notice of Intended Regulatory Action. Otherwise, the regulation becoraeBweffl5 days after
the end of the public comment period.

The list of substances not considered to be VOCs in Virginia has been revisedds incl
(1)1,1,1,2,2,3,4,5,5,5-decafluoro-3-methoxy-4-trifluoromethyl-pentane (HFE-7300).

Transportation Conformity (9 VAC 5 Chapter 151, Rev. BO7) - Request for Board Action: The
federal Clean Air Act requires that federally-funded transportation planggms and projects
conform to state or federal air quality implementation plans. Metropolitan plangaginations and
the United States Department of Transportation must make determinatiorglératly-funded
transportation plans, programs, and projects conform to Virginia's SIP. “Confomaans that the
activity conforms to the SIP's purpose of eliminating or reducing the sesed number of violations
of the NAAQS and achieving expeditious attainment of such standards, and will aoisg) ar
contribute to any new violation of any standard in any area, (ii) increasetjuemcy or severity of
any existing violation of any standard in any area, or (iii) delay yimghinment of any standard or
any required interim emission reductions or other milestones in any arear 40MdER 51.390,
Virginia is required to submit to the U.S. Environmental Protection Agency (BPévision to the
SIP that establishes conformity criteria and procedures consistent withrigportation conformity
regulation promulgated by EPA at 40 CFR Part 93.

The Board adopted a transportation conformity regulation (9 VAC 5-151) that wasteohwith the
federal requirements of 40 CFR Part 93 in March of 2007. EPA promulgated amendments to the
federal transportation regulation on January 24, 2008 (73 FR 4420). In this action, EPA amended the
transportation conformity rule to finalize provisions that were proposed on May 2, 2007 ofNfos
amendments are necessary to make the rule consistent with Clean Aicthxt $€6(c), as amended
by SAFETEA-LU on August 10, 2005 (Pub. L.109-59). The changes: (i) provide more tistatéor
and local governments to meet conformity requirements, (ii) provide a one-gearpgriod before the
consequences of not meeting certain conformity requirements apply, (iii) hkooption of

shortening the timeframe of conformity determinations, and (iv) streamlineptheasions. This final
rule also includes minor amendments that are not related to SAFETEA-LU, suicwasgahe
Department of Transportation (DOT) to make categorical hot-spot findingpgoo@iate projects in
carbon monoxide nonattainment and maintenance areas.

In order to implement the federal transportation conformity requirements, riieiiregulation must
reflect the recent revisions made to the federal regulations. To this end, 9 VA@tBrad. of the
regulations needs to be amended to include the most recent federal revisions.



The Department is requesting approval of a draft final regulation that méetalfstatutory and
regulatory requirements. Approval of the regulation will ensure that the Comrmalbimwa| be able
to meet its obligations under the federal Clean Air Act.

Because the state regulations are necessary to meet the requiremenfsdaefr#h€lean Air Act and
do not differ materially from the pertinent EPA regulations, the state remdaire exempt from all
state public participation requirements under the provisions of § 2.2-4006 A 4 c of the Adtineis
Process Act. However, notice of the regulation adoption must be forwarded to theaRégis
publication in the Virginia Register 30 days prior to the effective date. Als&®dbestrar must agree
that the regulations are not materially different from the federaloreesid are, therefore, exempt
from the state public participation requirements and must notify the agecmgimgly. This
notification and the notice of adoption will be published in the Virginia Register sudrggquin
adopting the regulation amendments under the provisions of § 2.2-4006, the Board is required to state
that it will receive, consider, and respond to petitions by any interested persgniateawith respect
to reconsideration or revision.

Below is a brief summary of the substantive provisions.

1. The definition section [9 VAC 5-151-10] defines terms unique to the article. Ses@n#iahs
have been changed to comply with SAFETEA-LU.

2. The applicability section [9 VAC 5-151-20] identifies specific actions anetieritor conformity
determinations with regard to federal highway and federal transportati@ctsrand defines the
criteria for applicability in nonattainment and maintenance areas. Ghhage been made to change
the reference to “sulfur oxides” to “sulfur dioxide” and include languageetimures that conformity
determinations pertain through the last year of a maintenance area’segpprawntenance plan as
required under SAFETEA-LU.

3. Authority of board and DEQ section [9 VAC 5-151-30] identifies the specific respdreshof the
Board and the DEQ Director with respect to Virginia state law. The set$imidantifies the
responsibility of the DEQ director regarding enforcement, administratitieority. Federal
requirements mandate that the federal requirements and standards beablefdxgéhe state. There
are no changes to this section.

4. The general section [9 VAC 5-51-40] incorporates by reference portions of thReégfeation for
Transportation Conformity (40 CFR Part 93) into the state regulation. This sdstandicates that

the specific version of the provisions adopted by reference are those containedasttbarrently
available CFR in effect as published on July 1, 2006. Changes have been made to update the CFR
reference to July 1, 2008, which includes the recent Federal Register notinaarfyJ2d, 2008.

5. The list of designated provisions section [9 VAC 5-151-50] lists each transpodatiformity
provision adopted by EPA and incorporated into the regulation including the section numbie.and ti
There are no changes to this section. However, there are changes to thgu&tAns incorporated

by reference and amended by the January 24, 2008 FR notice, which are summarized below:

Section Title

40 CFR 93.104 Frequency of conformity determinations.

40 CFR 93.106 Content of transportation plans and timeframe of conformity
determinations.

40 CFR 93.109 Criteria and procedures for determining conformity of transportati

plans, programs, and projects: General.



40 CFR 93.114 Criteria and procedures: Currently conforming transportation plan and

TIP.

40 CFR 93.115 Criteria and procedures: Projects from a transportation plan and TIP.

40 CFR 93.118 Criteria and procedures: Motor vehicle emissions budget.

40 CFR 93.119 Criteria and procedures: Interim emissions in areas without motor
vehicle emissions budgets.

40 CFR 93.120 Consequences of control strategy implementation plan failures.

40 CFR 93.121 Requirements for adoption or approval of projects by other recipients of
funds designated under Title 23 USC or the Federal Transit Laws.

40 CFR 93.123 Procedures for determining localized CQg,Rvid PM 5
concentrations (hot-spot analysis).

40 CFR 93.126 Exempt projects.

e Section 93.104 was changed to require MPOs and USDOT to determine conformity of
transportation plans (TPs) and transportation improvement plans (TIPs) eveygdmias
required under SAFETEA-LU instead of every three years. In addition, £8dding a one-
year grace period before a conformity lapse occurs as required under SAEETEhen an
area misses an applicable deadline.

e Section 93.106 was changed to conform to SAFETEA-LU to allow MPOs with an adequate or
approved second maintenance plan to shorten the timeframe covered by a conformity
determination to extend only through the last year of the implementation plareqsiisd
under SAFETEA-LU.

e Section 93.109 was changed to provide rural nonattainment and maintenance areas the
flexibility to shorten the conformity timeframe in the same manner a®opaditan areas.
Language is included that stipulates that the entity that would make theretecthorten the
timeframe would be the state department of transportation as rural anddsage MPOs. In
addition, provisions which allowed 8-hour ozone areas to use the interim emissiors tests f
conformity instead of the 1-hour ozone SIP budgets is repealed as these provistgons we
vacated by the US Court of Appeals for the District of Columbia Circuit andneed to EPA.

e Section 93.114 was changed by including a reference to 893.104 to address the oneeyear grac
period before a conformity lapse occurs as required under SAFETEA-LU.

e Section 93.115 was changed by including a reference to 893.104 to address the onegyear grac
period before a conformity lapse occurs as required under SAFETEA-LU.

e Section 93.118 was changed to comply with changes to §93.106 pertaining to the shortening of
the conformity timeframe which apply to both rural and urban areas.

e Section 93.119 was changed to comply with changes to §93.106 pertaining to the shortening of
the conformity timeframe which apply to both rural and urban areas.

e Section 93.120 was changed to permit projects within the first four years of tloensioynf
transportation plan and TIP, rather than the first three years, to procedthaftEPA
disapproval of a control strategy SIP without a protective finding. These chamgespond to
the timing changes in 893.104 and provide smooth transition to the planning requirements
contained within SAFTETEA-LU.



e Section 93.121 was changed by including a reference to § 93.104 to address the oneeyear grac

period before a conformity lapse occurs as required under SAFETEA-LU.

e Section 93.123 was changed to permit USDOT, in consultation with EPA, to make a
“categorical hot-spot finding” for project-level conformity determioias in CO nonattainment
and maintenance areas where modeling shows that such projects will not causebateontr
new or worsened air quality violations. This action will negate the necessitytiuct
additional analysis. This is currently the case for conformity deterimnsain PM s and PMo
nonattainment and maintenance areas.

e Section 93.126 was changed to update several terms (see below) used in “Table 2, Exempt

Projects” under the category of “Safety”.

Old Term: Hazard elimination program. New Term: Projects that campobve or
eliminate a hazardous location or feature.

Old Term: Safety improvement program. New Term: Highway Safgiyovement
Program implementation.

Old Term: Pavement marking demonstration. New Term: Pavement marking.

6. Word or phrase substitutions section [9 VAC 5-151-60] sets forth changes to theaegulati
incorporated by reference, consisting of the identification of: (i) Vieggpecific terms to be used
throughout the regulations to meet the requirements of the Virginia Registign) dormat changes
necessary to ensure that the regulation refers to Virginia regulationslaecd!feegulations in order to
meet the federal requirement that the regulation be enforceable by ¢heldtate are no changes to
this section.

7. Exemptions to the designated provisions incorporated by reference section B-154G51]
identifies specific references in the federal regulations (40 CRPPgthat are not included by
reference in the Virginia program. At the time of adoption these federal prwisiere under
litigation in the US Court of Appeals for the District of Columbia Circuit. Thar€vacated the
federal provisions making the exemptions unnecessary; therefore, this sestimehaepealed.

8. The consultation section [9 VAC 5-151-70] outlines specifically how the various govgrnme
agencies, federal, state and local, will interact with and consult with eactaaththe general public
in the development of transportation plans and associated conformity determinatiange£have
been made to remove the reference to the unified work plans since these plans are timque t
individual local governments and should not be included in the larger consultation process.

Control of Motor Vehicle Emissionsin the Northern Virginia Area (9 VAC 5 Chapter 91, Rev.
MM) - Request for Board Action: Chapter 915 of the 2004 Acts of the Assembly amends and
reenacts 88 46.2-1176 and 46.2-1178 of the Code of Virginia, relating to the emissiongmspect
program, specifically hybrid vehicles.

The Va Code, 846.2-1178 B 1, has been revised to exempt hybrid vehicles meeting sp&cific EP
criteria and states: The emissions inspection program provided for in tHis sinad not apply to any
qualified hybrid motor vehicle if such vehicle obtains a rating from the U.Srd&emaental Protection
Agency of at least 50 miles per gallon during city fuel economy tests uatassersensing devices
indicate the hybrid vehicle may not meet current emissions standards.

846.2-1178 B 1 also directs the Board to adopt such regulations as may be required tonntpisme
exemption. Thus, the Regulation Concerning the Control of Motor Vehicle EmissiondNaorthern



Virginia Area (9VACS5 Chapter 91) needs to be amended to incorporate the requsrefmehapter
915, 2004 Acts of the Assembly.

The Department is requesting approval of draft final regulation amendmentseiblastate and federal
statutory and regulatory requirements. Approval of the amendments will ¢éhautiee Board's
regulations are consistent with the Code of Virginia while enabling the Commadthwo meet its
obligations under the federal Clean Air Act.

Because the state regulations are necessary to conform to Virginia gtEtwtahe state regulations
are exempt from all state public participation requirements under the prow$i®rs2-4006 A 4 a of
the Administrative Process Act. However, an agency claiming an exempigirprovide to the
Registrar of Regulations (i) a statement citing the specificnMag-ode section referencing the
exemption being claimed and (ii) confirmation from the Office of the Attofaereral. In adopting
the regulation amendments under the provisions of § 2.2-4006, the Board is required tot stavél tha
receive, consider, and respond to petitions by any interested person at anithinespect to
reconsideration or revision.

Below is a brief summary of the substantive changes the Department@rarending be made to the
regulation:

1. Modify definition of “Affected motor vehicle” to exclude any vehicle that deslias a hybrid
motor vehicle if such vehicle obtains a rating from the U.S. Environmental Roatégiency of at
least 50 miles per gallon during city fuel economy tests unless identifitek mgmote sensing
requirements of 9VAC5-91-180 as violating the emissions standards for on-raagl test

2. Add a definition for the term "Qualified hybrid motor vehicle" which means anmweticle that (i)
meets or exceeds all applicable regulatory requirements, (ii) meetsemdsxthe applicable federal
motor vehicle emissions standards for gasoline-powered passenger caiig, @rddraw propulsion
energy both from gasoline or diesel fuel and a rechargeable energy storage syst

NOXx Sip Call Budget (Part | of 9VAC5 Chapter 140, Rev. K08) - Request for Board Action:

On October 27, 1998, EPA promulgated a “Finding of Significant Contribution and Rulemaking for
Certain States in the Ozone Transport Assessment Group Region for the PurpakemigRRegional
Transport of Ozone”, commonly known as the NOx SIP Call, 40 CFR Part 96 of the Code of Federa
Regulations (CFR). The original rule required 22 states and the Dist@ctwibia to reduce NOx
emissions that cross state boundaries, forming ground-level ozone in downwigsd $tedeinitial

action was challenged in the U.S. Court of Appeals for the D.C. Circuit. Howevearan Mf 2000

the court reaffirmed the EPA program and the court required SIP submittdie fffdcted states
(including Virginia) and the District of Columbia.

The Board approved Part | of 9VACS5 Chapter 140 (NOx Budget Trading ProgranruaFRe2002.
The program created an enforceable mechanism to meet the requirements Bf BarC¥6 and to
assure that collectively, all affected sources would not exceed the totadiNiGsions cap established
by regulation for the year 2007 ozone season. It also established the regulasdior laagrogram
under which the creation, trading (buying and selling) and registeringisgiemcredits could occur.
The program had a start date of May 31, 2004, and established an initial budg¢iballacaffected
sources for the first five years (through 2008) as required by law.

On May 12, 2005 (70 FR 25162), EPA published the final Clean Air Interstate Rule (CAlighetkes
to reduce the interstate transport of sulfur dioxide,J&@d nitrogen oxides (N across the eastern
portion of the United States and help states and localities attain the 8-hour ozane aaditles



(PM ) standards. In essence, this program was intended to replace the seasondP NEaK & well
as create an annual trading program for NOx angd SO

The Board approved Parts II, Ill and IV of 9VAC5 Chapter 140, the Clean Aislate Rule,

pursuant to provisions in the VA Code § 10.1-1328 in December of 2006. The program established a
state program to meet the requirements set forth in the EPA CAIR regulath start date of January

1, 2009. This was timed to start specifically after the first five years dd@heSIP Call Program.

On July 11, 2008, a three member panel of the U.S. Court of Appeals for the D.C. Circuit Wwent wil
beyond the remand of some sections of the rule sought by North Carolina and samceuélgies

and vacated the entire EPA CAIR regulation. In the absence of the EPA regulétiGode § 10.1-
1328 does not provide sufficient support for a state CAIR regulation which isydb@add upon the
federal regulations; thus Parts Il, Ill and IV of 9VAC5-140 are not beipdeimented.

The NOx SIP Call program is still in effect and can be used to help the Comnlibneat its

obligation to reduce the transport of upwind NOx emissions to downwind states. In rewiesving

NOX SIP Call regulation it was determined that regulatory languageenadiy ended the state

budget in 2008. The language in 9VAC5-140-900 identifies the budget for use in the years 2004
through 2008; however, there is no language to continue the budget past the 2008 date. In the absence
of CAIR, the NOx SIP Call program must be amended to extend beyond the 2008 ozone season.

The Department is requesting approval of draft final regulation amendmentseiblastate and federal
statutory and regulatory requirements. Approval of the amendments will ¢éhautiee
Commonwealth will be able to meet its obligations under the federal Clean tAir Ac

Because the state regulations consist only of changes in style or formeatioos of technical errors,
the state regulations are exempt from all state public participation neguite under the provisions of
§ 2.2-4006 A 3 of the Administrative Process Act. However, an agency claiming an iexemyst
provide to the Registrar of Regulations (i) a statement citing the spérdiaia Code section
referencing the exemption being claimed and (ii) confirmation from thieeQdf the Attorney

General. In adopting the regulation amendments under the provisions of § 2.2-4006, the Board i
required to state that it will receive, consider, and respond to petitions by emgiat person at any
time with respect to reconsideration or revision.

The Virginia NOx SIP Call budgets are based upon the EPA federal impleimempiain regulations
found in 40 CFR Part 97, specifically identified in Appendix C.

The major provisions of the proposal are summarized below:
e 9VAC5-140-900 is being amended to extend the state trading budget beyond 2008.

e 9VACS5-140-920 is being amended so that allocations issued to electric generdsrextemnd
beyond 2008.

e 9VAC5-140-930 is being amended so that allocations issued to non-electric generasing
extend beyond 2008.

Final Amendmentsto Regulations Concerning the Minor New Sour ce Review Program (9VACS5-
80, Rev. J08) - Request for Board Action: Chapter 282, 2008 Acts of the Assembly, requires the
board to adopt regulations providing that when determining whether a physical dionaéchange
at an existing stationary source requires a permit or permit amendmenthandenor new source



review regulations, any change in emissions shall be calculated as the difteeémeen the source's
pre-change and postchange annual uncontrolled emission rates. The netiolegislades a
definition for "uncontrolled emission rate."

The new legislation also updates the provisions of §10.1-1322.4 (Permit modificationsrfatale
fuels or raw materials) relating to alternative fuels and air émniss The new legislation provides an
exception from the requirement to perform trial burns for certain fuels.

The department is requesting approval of draft final regulation amendmentstiadtate statutory
requirements. Approval of the amendments will ensure that the Minor New SouregvReoegram
will be in compliance with the Code of Virginia.

Because the state regulations are necessary to conform to Virginia gtEtwtahe state regulations

are exempt from all state public participation requirements under the prow$i®2<-4006 A 4 a of

the Administrative Process Act. However, an agency claiming an exempigirprovide to the
Registrar of Regulations (i) a statement citing the specificnMag-ode section referencing the
exemption being claimed and (ii) confirmation from the Office of the Attofdereral. In adopting

the regulation amendments under the provisions of 82.2-4006, the board is required to stawélthat it
receive, consider, and respond to petitions by any interested person at anithinespect to
reconsideration or revision.

Below is a brief summary of the substantive amendments the departmerbanenending be made
to the regulation.

The provisions related to the applicability test for modifications have beegeth&om the actual-to-
potential emissions test to an uncontrolled-to-uncontrolled emission rate ¢eshply with Section 2
of the new legislation. This involves (i) deleting the definition of "actual @omsgs which contains
the actual-to-potential test, and adding a new definition for "uncontrollediemiste,” and (ii)
replacement of the text, "actual emissions” with the text, "the uncontrofisgien rate" throughout
the regulation.

The provisions related to alternative fuels and air emissions have been updateohsidiert with
810.1-1322.4 and provide an exception from the requirement to perform trial burns for cersain fuel
These provisions have also been restructured somewhat to ensure no conflict watheeder
regulation.

Permit Actions Beforethe Board (9VAC5-80 and 9VAC5-170, Rev. G08) - Request for Board

Action: Chapter 276, 2008 Acts of Assembly, created §10.1-1322.01, Permits; procedures for public
hearings and permits before the board. It allows for additional opportunity for poiiroent and

board review of permitting actions: (i) during the public comment period on a petioin, interested
persons may request a public hearing to contest the action or the perfnanidé€ii) where public
hearings are mandatory under state or federal law or regulation, ietepessons may request, during
the public comment period on the permit action, that the board directly consider thegaionit The

new legislation also necessitates changes to the public participatiorereguis in the permitting
regulations of Chapter 80.

The department is requesting approval of draft final regulation amendmentstiagtate statutory
requirements. Approval of the amendments will ensure that the Stationary BeurgeProgram will
be in compliance with the Code of Virginia.

Because the state regulations are necessary to conform to changes ia Siagutory law, the state
regulations are exempt from all state public participation requirements tinederovisions of §2.2-



4006 A 4 a of the Administrative Process Act. However, notice of the regulation adopgbhen
forwarded to the Registrar for publication in the Virginia Register 30 dagstprthe effective date.
Also, the Registrar must agree that the regulations are necessary tonctanébyanges in Virginia
statutory law and are, therefore, exempt from the state public participajigreraents and must
notify the agency accordingly. This notification and the notice of adoption will bespatlin the
Virginia Register subsequently. In adopting the regulation amendments hegeovisions of §2.2-
4006, the board is required to state that it will receive, consider, and respond to petiaogs b
interested person at any time with respect to reconsideration or revision.

Part | of 9VAC5-80

The new procedures set forth in §10.1-1322.01 have been placed into Part | of Chapter 80. As
mentioned above, the new legislation addresses two issues: (i) where tmdyeaipublic comment
period prior to the permit decision, and (ii) where there is a federal or statetenemtald a hearing
prior to the permitting decision. Both of these issues are addressed in a siregleena 810.1-
1322.01. In order to ensure clear and consistent implementation, this provision has be#a split
separate sections: 9VAC5-80-25 and 9VAC5-80-35.

In the air permit program, a public hearing is required by either federat®ragalation for all major
and certain minor new source review permits. On the other hand, operating permits hawne aie m
for a hearing; however, there is the opportunity to request one during the public commoeit pe

Part Il of 9VAC5-80

In each of the articles in Chapter 80 that cover the various permit prograinay&vecluded
provisions from the law that tell the public what to do to request a hearing or board @isidevith
a cross-reference to the appropriate provisions of Part I. The artidetedfire as follows:

e Article 1, Federal Operating Permits for Stationary Sources, has lvesdreo meet the
requirements of §10.1-1322.01, including reference to Part | of 9VAC5-80. [9VAC5-80-150, 9VACS5-
80-230, 9VAC5-80-270; page 11]

e Article 3, Federal Operating Permits for Acid Rain Sources. [9VAC5-80-510C%v80-590,
9VAC5-80-670; page 16]

e Article 5, State Operating Permits. [9VAC5-80-860, 9VAC5-80-990, 9VAC5-80-1020; page 22]

e Article 6, Permits for New and Modified Stationary Sources. [9VAC5-80-1160, 231170,
9VAC5-80-1290; page 26]

e Article 7, Permits for New and Reconstructed Major Sources of HazardoBslAitants. [9VAC5-
80-1450, 9VAC5-80-1460; page 30]

e Article 8, Permits for Major Stationary Sources and Major Modificationsiiog in Prevention of
Significant Deterioration Areas. [9VAC5-80-1765, 9VAC5-80-1773, 9VAC5-80-1775, 9VAC5-80-
1955; page 35]

e Article 9, Permits for Major Stationary Sources and Major Modificationsfuag in Nonattainment
Areas or the Ozone Transport Region. [9VAC5-80-2060, 9VAC5-80-2070, 9VAC5-80-2230; page 43]

9VACS5-170



Chapter 170 has been updated to reflect the new legislation and to correct a nunabenal terrors.
[OVAC5-170-30, 9VAC5-170-180, 9VAC5-170-190, 9VAC5-170-200; page 47]

Consumer and Commer cial Products (9VAC5-45, Rev. D0O6) - Regulation Development Report
and Request to Publish Proposal for Public Comment: The Clean Air Act mandates that states
include in their State Implementation Plans (SIPs) certain controunesaslf it is determined that
these federally mandated measures will not fill the gap between atygqyadis and actual air quality,
the SIP must then incorporate additional measures as needed to meet the agaplalitThese
additional measures are determined in consultation with locally affecteisffwho provide input
on control strategy development and associated control measures. In the Nartjiara &ea, the
pertinent body of locally affected officials is the Metropolitan Waslingtir Quality Committee
(MWAQC). MWAQC has recommended that Maryland, Virginia, and Washington, D.C., adept ne
regulations or amend existing regulations for consumer products in order to abkieeed¢ssary
reductions of VOC emissions in the Northern Virginia area. In the Frederickastaargthe pertinent
body of locally affected officials is the George Washington Air Qué&liynmittee (GWAQC).
GWAQC has recommended that similar regulations be adopted and amended fedénieksburg
and Spotsylvania County area.

The Department is requesting approval of a proposal for public comment that edeetd $tatutory
and regulatory requirements. Approval of the proposal will ensure that the Commntanwikdle
able to meet its obligations under the federal Clean Air Act.

To solicit comment from the public on the notice of intended regulatory action, the idepaissued
a notice that provided for receiving comment during a comment period and at a putingme

The notice of intended regulatory action included a statement inviting comment themthe

Department should use an ad hoc advisory group to assist the Department in the development of the
proposal. Since the department did not receive written responses from avéepstgons during the
associated comment period indicating that the department should use an ad hoc gaigothe
department did not use an ad hoc advisory group.

The proposed regulatory action adds a new chapter (9VAC5-45) specificatigtdations pertaining
to consumer and commercial products and is applicable to specific product types anoettsetioat
are involved in the manufacture, distribution, retail sales and in some cases,kbgngand use of
those products.

In Part | of the new chapter, special provisions specify the generabtestonitoring, compliance,
notification, recordkeeping and reporting requirements that are applicalilariictes in the new
chapter and specify certain other sections of the regulations that are e@tlgeapplicable.
Exceptions to the special provisions are addressed in each individual artieenefv chapter.

In Part Il of the new Chapter 45:

1. The proposed regulatory action establishes standards for Portable Fueiésridaiproducts
manufactured before and after January 1, 2009 as new Articles 1 and 2 in Chaptpedbyeds and
applies to all of the products subject to the current provisions of Chapter 40, Article@ad Buel
Container Spillage. Article 1 clarifies some Article 42 exemptions anditiefis, adds another
exemption category, removes obsolete standards and their associated mdivénistjuirements, and
provides criteria for sell-through of products. Because Article 1 appliesgmdlucts manufactured
before January 1, 2009 and is designed to replace Chapter 40, Article 42, the compliahde sche
proposed for Article 1 is the same as that in Chapter 40, Article 42. Article 2sajopéit portable
fuel container products manufactured on or after January 1, 2009 and requires boartifipadiaer



of new portable fuel container products as compliant with new labeling requissamehtvith new and
more stringent design and performance standards. Article 2 also includealafiylito a new
category of owner, and adds (i) new and revised exemptions, (ii) new ceatifipedcedures, (iii) new
testing standards, and (iv) alternative compliance provisions for innovative [godectthose
provisions now applicable under Chapter 40, Article 42. The new Article 2 specibagpdiance
deadline no later than January 1, 2009. Chapter 40, Article 42 will be repealed at an @ppiom@i
after the standards in the new Articles 1 and 2 are effective.

2. The proposed regulatory action establishes standards Consumer Products for praxiufetstured
before and after January 1, 2009 as a new Articles 3 and 4 in Chapter 45, respectivahyiestbaall
of the products subject to the current provisions of Chapter 40, Article 50 Consumer Prodiicis. Ar
3 pertains to consumer products manufactured before January 1, 2009, clarifies somandedimuti
standards, makes the Alternative Control Plan procedures more flexibles labskng, reporting and
other administrative requirements, and clarifies sell-through crit@&ggause Article 3 applies to all
products manufactured before January 1, 2009 and is designed to replace Chapter @B80Atkiel
compliance schedule proposed for Article 3 is the same as Chapter 40, Articleis@ 4Aapplies to
all consumer products manufactured after January 1, 2009 and includes all of the chaeges ma
Article 3, adds more definitions and standards for some new product categoristablishes new
labeling and other administrative requirements. Article 4 specifies pliemte deadline no later than
January 1, 2009. Chapter 40, Article 50 will be repealed at an appropriate time aftantfads in
the new Articles 3 and 4 are effective.

3. The proposed regulatory action establishes standards for Architectuhatiasitial Maintenance
Coatings and incorporates all of the provisions of Chapter 40, Article 49 Emission 8¢afiodar
Architectural and Industrial Maintenance Coatings into a new Atrticle 5 in @h&pt except that the
new Article 5 removes some obsolete reporting requirements and changasdirerng one to a
recordkeeping requirement. Because the standards and other provisions of the ¢cie\s Arg not
substantively changed from what is in Chapter 40, Article 49, no new compliancargapesposed.
Chapter 40, Article 49 will be repealed at an appropriate time after the niele Arstandards are
effective.

4. The proposed regulatory action will add a new regulation, Article 6 in the newrchapibeat
establishes new emission standards for Adhesives and Sealants. The provisiesraxttle apply to
owners who sell, supply, offer for sale or manufacture for sale commercisiet)esealants,
adhesive primers or sealant primers that contain volatile organic compounastigtiNorthern
Virginia and Fredericksburg VOC Emissions Control Areas. The provisidhalsa apply to owners
that use, apply for compensation or solicit the use or application of such products inreasse a
Exempted from the regulation is any such product manufactured in the Northernav/agini
Fredericksburg VOC Emissions Control Areas for shipment and use outside adréeselhe
provisions of this regulation will not apply to a manufacturer or distributor whe selbplies, or

offers for sale such products that do not comply with the VOC standards as longnasittiecturer or
distributor can demonstrate both that the product is intended for shipment and use outside of those
areas and that the manufacturer or distributor has taken reasonable prudetiopsettaassure that
the product is not distributed in those areas. A number of product-specific exerapi@hso

allowed. VOC content limits are specified for different product catega@ientrol technology
guidelines are offered as an alternate means of achieving complidhdbevstandards. Test methods,
registration requirements and recordkeeping procedures are provided. Thaspdaifies a
compliance deadline of January 1, 2009.

5. The proposed regulatory action establishes standards for asphalt pavatgogand incorporates
all of the provisions of Chapter 40, Article 39 Emission Standards for Asphalt PavirgtiOpeas a
new Article 7 in Chapter 45. Applicability provisions in Article 7 apply to ownersansté sources



and a new definition of paving operations is added that clarifies the types di@yeta which the
provisions of the regulation apply. Since the standards and other provisions in tlesaestiobt
substantively changed, no new compliance date is proposed. Chapter 40, Article 39epddied at
an appropriate time after the new Article 7 standards are effective.



